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No. 14632 
QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented : 

(1) Did appellant receive a fair trial? 

(2) Where the court is satisfied that a jury will impartially 
render a verdict, was its refusal to ask the panel whether the 
fact that a witness was a police officer cause them to give his 
testimony greater weight than any other witness, reversible 
error? 

(3) Where the testimony discloses that the drugs were 
delivered within an agency in the normal routine course of 
business, did the government fail to establish continuity of 
possession ? 

(4) Is “attempted entrapment which failed” a defense to 
@ narcotic indictment? 

(5) Are the defenses of specific denial of the crime and 
entrapment mutually exclusive? 

(6) Where no evidence of entrapment is proven, must the 
court instruct on this defense because “attempted entrapment 
which failed” is claimed? 

(7) Did the court err by refusing to accept appellant’s 
proffer of evidence regarding an alleged attempt on the part 
of the government’s witness to induce persons not named in 
the indictment to commit crimes? 

(8) May bias and prejudice be shown by a question ad- 
dressed to a co-indictee appearing as a defense witness who 
was convicted on a separate trial as to whether he had been 
convicted of the crime although an appeal was pending? 

(9) Did the court err by instructing the jury on the missing 
witness rule? 

88) 











Counterstatement of the case 

Statutes involved 

Summary of argument. -------------------------------------- ~— 

Argument: 

Appellant received a fair trial 

. The trial court’s behavior was proper 

. The court’s ruling upon voir dire was correct. 

The testimony sufficiently proved continuity of posses- 
sion of the drugs by the enforcement officials 

. An affirmative denial of the crime and entrapment are 
mutually exclusive defenses 

Appellant’s proffer of proof was properly refused 

. The government presented sufficient evidence to warrant 

sending the case to the jury 

. Bias and prejudice of a witness may be shown 

. The Court’s instruction on the missing wituess rule was 
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DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant and two others (Grigg and Tavenner) were in- 
dicted for violation of Title 26 U.S.C. 4742a, 4744a and 33 
D.C.C. 702.7 

The cause was severed as to appellant, who after entering 
a plea of not guilty was found, by a petit jury, to be guilty as 
charged? He was thereafter sentenced to a term of impris- 
onment for five years to commence after the expiration of a 
sentence imposed upon him by the Commonwealth of Vir- 
ginia and which he was when serving in a Virginia penal 
institution. a 

Upon voir dire, after the Court had interrogated the panel, 
appellant requested that a question be put as to whether any 
juror would be inclined to give more weight to the testimony 


? Marijuana and dangerous drug statutes. 

? Co-defendant Grigg was found guilty by a jury at his trial. This, con- 
viction was later affirmed by this Court. (Grigg v. United States, No. 
14635, November 13, 1958.) 

(1) 
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of a police office than that of any other witness merely because 
he was a police officer (R. 10). This request was denied. Prior 
to opening statements, appellant advised the court at a bench 
conference that his defense would be a denial of the crime and 
entrapment which he later defined as “attempted entrapment 
which failed” (R. 10). The court refused to permit appel- 
lant to advance both defenses since they were mutually ex- 
clusive rather than inconsistent (R. 13), and pointed out that 
there was no such defense as attempted entrapment. In the 
midst of the government’s opening statement, counsel for ap- 
pellant, at a bench conference, moved for a mistrial which was 
denied (R. 18). Counsel was later advised by the court 
that he could not reserve his opening statement until after 
the government had rested its case (R. 23). During the 
course of appellant’s opening statement, the court advised 
counsel that certain matters were irrelevant (R. 26, 27) at 
which point the defense made a proffer (R. 27, 28) pertaining 
to attempted persuasion of other individuals, by the govern- 
ment’s chief witness, to commit crimes. These persons were 
not referred to in the indictment and in addition thereto he 
wished to refer to the results of a Maryland trial of another 
individual which hed been concluded. The court refused to 
accept the proffer stating its reasons therefore (R. 28, 29). 

James M. Harrigan, Jr., testified that in April of 1957, while 
a member of the Metropolitan Police Force (R. 34), he acted 
in an undercover capacity to “look out for narcotic traffic and 
dangerous drugs” (J.A. 35). On April 2, 1957, in the Charles 
Cafe in the District of Columbia, at about 9:15 P.M., he had 
@ conversation with a Mr. Charles Grigg (J.A. 37) and was 
asked by the latter and one Tavenner if he “wanted to go in 
on some pot” (J.A. 38). The term “pot” meant marijuana 
(J.A. 38). As a result of the aforesaid conversation, Taven- 
ner, Grigg and the witness left the premises and proceeded to 
the “Rustic Cabins” on Blandensburg Road for the purpose 
of getting the pot of marijuana (J.A. 39). On the way, the 
witness gave Grigg $10.00 with which to make the purchase 
(J.A. 41). However, no marijuana was obtained and the three 
returned to the Charles Cafe (J.A. 40) where the witness asked 
for and received $2.00 from Grigg who was told to hold the 
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balance for the marijuana “which he [Grigg] said he would 
get later” (R. 42). He amplified this by stating that Grigg 
said that “he would keep the eight for the purchase of the 
marijuana later on” (J.A. 43). 

On April 4, 1957, the witness called Alberta Dove’s apart- 
ment in the District of Columbia and spoke with appellant (R- 
44), who advised him “that the pot that Corky was going to 
get for [him] was up there” (R. 45). Corky was identified as 
Charles Grigg to whom the witness had previously given the 
money (R. 45). The witness further testified that within 
an hour and a half after the telephone conversation, he pro- 
ceeded to the apartment, arriving there at about 8 p.m. (R. 
47). Upon entering, he found appellant seated on the couch, 
and Dove on a chair against the wall. After the witness sat 
down. on the couch, appellant asked Dove “if the marijuana 
was still in the couch.” When she replied in the affirmative, 
appellant reached down into the cushions of the couch, took 
out a cigarette upon which there were no government stamps 
(J.A. 49), and handed it to the witness (J.A. 48). No order 
form as required by law was given (J.A.48). 

Harrigan further testified that on February 12, 1957, while a 
member of the Metropolitan Police Department, he saw appel- 
lant at the Charles Cafe in the company of one Joe Moore and 
one Jack Martin (R. 50); that upon leaving the tavern at 
approximately 11:45 p.m. all three proceeded to Jack Martin’s 
apartment and while appellant and the witness were in the 
automobile, the former “passed back to [him] two red colored 
capsules containing white powder in a white piece of tissue” 
(J.A. 52). On February 13, 1957, he again met appellant 
in the District of Columbia and proceeded with him to the 
Domino Grill, arriving there at about 2 a.m. and remaining 
approximately an hour (J.A. 54). They then proceeded to the 
Hubbard House by means of the witness’ automobile, during 
which time appellant handed the witness two tablets (Govt’s. 
Ex. #3) (R. 55). 

When cross-examination commenced, the court opined that 
counsel for the defense should come closer to the witness stand 
“so you won’t have to talk across the well of the courtroom” 
(R. 57). This concluded the proceedings of June 30th. 
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|The next day, when cross-examination was resumed, the 
court advised counsel that he would rather that counsel address 
the witness from the head of the table rather than from where 
he stood, to which counsel replied “I am more comfortable 
back here, if you let me examine. Mr. McLaughlin examined 
from back here; I feel better back here”, to which the court 
replied “You may doso, but you will have to speak quite loudly 
if you are going to speak across the court room” (R. 62). 
Counsel replied “I will keep my voice up, your honor” (R. 63). 

‘Subsequently, after sustaining an objection, the court re- 
quested counsel as follows: “Would you mind standing in one 
place. It is a little disconcerting to have to follow you” 
(R. 63). 

Thereafter, appellant’s counsel posed a question to the police 
officer in which he intimated that the police officer attempted 
“to ineriminate the defendant.” Objection was made and 
the court rebuked counsel for asking the question in the form 
used (R. 66). At the bench conference, the court advised 
counsel that, although he had a very high regard for him 
personally as a friend, the question asked was definitely un- 
ethical (R. 67)... It was at this point that counsel requested 
leave to withdraw from the case. This was denied, the court 
having previously advised counsel that he knew that the lat- 
ter had high ideals and always: tried to be ethical (R. 67). 
The ruling and discussion upon that particular matter was 
the phraseology “you attempted to incriminate,” which was 
excluded (R. 68). During cross-examination, counsel was 
again advised by the court as follows: “I think, Mr. Lyman, 
you will have to either speak louder or come to the head of 
the table” (R. 74). Again, on cross-examination, the. court 
advised counsel for the defendant that he “must enunciate a 
little clearer when [he stood] on the other side of the isle,” 
and that, if he did not want to come closer, then he would 
have to enunciate clearer (R. 86). He added the following: 
“I hope you don’t think me critical, but you have a way of 
swallowing the last two or three words of a sentence, and it is 
difficult, to catch the entire sentence. If you will be good 
enough to come forward, the way most lawyers do, to the 
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head of the aisle, I think we will all get along better.” Counsel 
then replied, “All right, I will speak louder too” (R. 86). 

Whéiever there was doubt in the court’s mind as to the 
factual évent testified to, the court permitted counsel to con- 
¢inue along the lines he had started (R. 102). 

Alfred Longo, testified that he was a member of the Metro- 
politan Police Force and identified Government’s Exhibits 1, 
1A, 2, 2A, 3 and 3A. (R. 116 through 119). Upon cross- 
examination he denied that he had told Mr. Harrigan to be 
sure to testify that appellant had given him the weed (R. 
125). | 

William P. Butler testified that he was a chemist associiited 

with the Internal Revenue Service of the Treasury Depart- 
ihent and that Government’s Exhibit 1A consisted of thatijuana 
(R. 127). 
_ Joseph North testified that he was an inspector with the 
U.S. Food and Drug Administration, that the Government 
Exhibits marked 2 and 3 were received by him from Alfred 
Longo, (R. 131) ; that he turned them over to Inspector Souder 
of his department who took them to Baltimore and that this 
was done during the regular course of business at the time 
(J.A. 183). 

Donald W. Bowie, a narcotic agent, testified that a demand 
Was made upon appellant in his presence to produce an order 
form for the transfer of narcotics and that none was produced 
(R. 143). This demand was offered in evidence and admitted 
as such with defendant’s counsel’s affirmative, “No objection.” 
(R. 146). 

Dr. A. H. Tillson, testifying as an expert in the examination 
of Toods and drugs, stated that Government’s Exhibits 2 and 
§ which hé had received in the regular routine consisted re- 
spectively of secobarbital sodium which is a derivative of 
barbittric acid and amphetamine sulfate D.L. (R. 152). 

During ¢ross-éxaminatioh, the trial court praised counsel 
for his efforts in his client’s behalf (R. 159). 

Motions for judgiiient of acquittal were made and denied. 

Appellant then made 4 profert of several witnesses for the 
purpose of Bhowing that Witness Harrighn had at times pre- 
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viously offered marijuana to persons other than appellant. 
Objection was made and sustained (R. 176, 179). Appellant, 
testifying in his own behalf, denied participation in the crime 
and stated that he had never transferred any pills to witness 
Harrigan, nor had he ever given him any marijuana. Counsel 
reiterated his appellant’s defense by stating “We vehemently 
deny the transaction” (R. 192). Appellant admitted that he 
had been convicted of a crime in the State of Virginia (R. 
240). 

Charles Grigg, testifying in behalf of the defense, admitted 
that he had received $10 from the witness Harrigan but that 
appellant had no knowledge of that transaction (J.A. 243). 
He testified that he and Tavenner and Harrigan had gone to 
the Rustic Cabins but had acquired no marijuana there; that 
Harrigan had received $2 of the $10 in return and that he 
spent the balance of $8 drinking beer, while using the last $2 
to take a taxicab home. Upon cross-examination he admitted 
that he had been a co-defendant of appellant’s in this indict- 
ment and that he had been tried and convicted on that charge. 
At a bench conference, counsel for appellant requested the 
court to declare a mistrial because that conviction was pend- 
ing on appeal. After argument, the court overruled the ob- 
jection upon the ground that the witness’s connection with the 
offense was introduced for the purpose of showing prejudice 
and bias (R. 249). 

At the close of appellant’s case, counsel submitted twelve 
requests for instructions. The court denied instruction #1 
as framed; +2 because it was written in the negative instead 
of the affirmative; #3 for the same reason, #4-for the same 
reason, #5 because entrapment was inappropriate under the 
facts of the case; #6 for the same reason, #7 for the same 
reason. He granted #8 and #9 in substance; thereafter 
denied #10, #11 and #12. After arguments by counsel, the 
court then commenced its instructions which were clear and 
adequate. It governed the situation regarding sarcasm and 
enunciation of counsel, remarks of the court, counsel, a read- 
ing of the indictment, reminder that the jury was the sole 
judge of the facts; that itis the. jury’s recollection; that an 
indictment 1 is only a charge and not a CaS , Presumption of 
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innocence, the government’s burden of proof beyond a rea- 
sonable doubt, especially emphasized; the weight and credi- 
bility of witnesses, the quantum of credit to be given to any 
portion of witnesses’ testimony; defendant’s criminal record 
as applied to credibility; his recitation of the court’s recol- 
lection of both sides of the testimony; the absent witness rule 
regarding one of the witnesses; the discussion of law regarding 
the marijuana statutes and the dangerous drugs statutes. 


STATUTES INVOLVED 


Title 26 U.S.C. § 4742(a) provides: 


General requirement.—It shall be unlawful for any 
person, whether or not required to pay a special tax and 
register under sections 4751 to 4753, inclusive, to trans- 
fer marihuana, except in pursuance of a written order 
of the person to whom such marihuana is transferred, 
on a form to be issued in blank for that purpose by the 
Secretary or his delegate. 


Title 26 U.S.C. § 4744(a) provides: 


Persons in general.—It shall be unlawful for any per- 
son who is a transferee required to pay the transfer tax 
imposed by section 4741(a)— 

(1) to acquire or otherwise obtain any marihuana 
without having paid such tax, or 

(2) to transport or conceal, or in any manner facili- 
tate the transportation or concealment of, any mari- 
huana so acquired or obtained. Proof that any per- 
son shall have had.in his possession any marihuana and 
shall have failed, after reasonable notice and demand 
by the Secretary or his delegate, to produce the order 
form required by section 4742 to be retained by him 
shall be presumptive evidence of guilt under this sub- 
section and of liability for the tax imposed by section 
4741 (a). 


Title 33 DCC § 301 proyides in pertinent part: : 
Definitions.—For the purpose of: this: chapter— 


_ (2) Theterm“‘dangerous Drug” means— y 
(A) amphetamine, desoxyephedrine,: or compounds 
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or mixtures thereof, inchrding all derivatives of 
phenolethylamine or any of the salts thereof which have 
a stimulating effeet on the central nervous system, €x- 
cept preparations intended for use in the nose and unfit 
for internal use; 

(B) barbituric acid, also known as malonylurea, and 
its salts and derivatives, and compounds, preparations, 
and mixtures thereof; 

* & & * e 

(2) The terms “delivery” and “furnish” mean the 
selling, dispensing, giving away, sampling, or supplying 
in any other manner. 

& * & # 


Titke 33 DOC'§ 702 providesin pertinent part: 


Prohibited acts.— 

(a) Except : ag otherwise provided by sections 33-703 
and 33-704, the following acts, the failure to act as 
hereinafter set forth, and the causing of any such act or 
failure are hereby declared unlawful: 


oJ * * e cig 
SUMMARY OF ARGUMENT 


The trial court has the right and duty to control the con- 
duct and proceedings of a trial. The record discloses that the 
judge in the exercise of this duty acted properly throughout 
the proceedings so as to insure appellant a fair trial. 

Under the Federal Rules of Criminal Procedure, the trial 
judge may examine the jury panel. If after his examination, 
he is satisfied that an impartial verdict will be given, no abuse 
of discretion is shown by his refusal to comply with appellant’s 
request to ask whether one type of witness might carry greater 
weight than another. 

_ Where the prosecution proves a eontinuity of possession of a 
drug by direct testimony plus normal course of business activ- 
ity, no error is committed by the failure to produce a “courier” 
within the agency. The burden of proving tampering with the 
evidence is upon appellant. 

| An affirmative denial of the narcotics crime ahd entrapment 
are mutually excludivé defenses. AppeHant having elected 
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to proceed by denial may not ask for instructions on entrap- 
ment where no evidence has been adduced on that score. 

Where a defense witness who was also a separately tried co- 
indictee had been convicted, no error is committed where, in 
order to prove bias and prejudice, the witness is asked a ques- 
tion as to the result of his trial even though an appeal is 
pending. 

Where the evidence discloses that a missing witness played 
a part in the narcotics transaction, the trial court may properly 
instruct the jury on the missing witness rule even though it 
adversely affects the defendant. 


ARGUMENT 


Appellant received a fair trial 
A. The trial court’s behavior was proper 


Appellant claims that he did not receive a fair trial because 
the court in its comments prejudiced him before the jury. In 
support of such claim he contends that the judge’s behavior 
created prejudice. In effect he states that the alleged unfair 


comments of the trial court so infected the trial proceedings 
as to deprive appellant of a fair trial. His two motions for 
@ mistrial were not based upon the court’s behavior. Both 
were based upon alleged error in rulings. We submit that the 
transcript of the trial proceedings demonstrates a lack of 
foundation for appellant’s contentions. Cf. Todarow v. 
United States, 173 F. 2d 439, 448 (9th Cir.), cert. denied, 337 
US. 925 (1949). Each of the alleged hostile improper state- 
ments * ennumerated in appellant’s brief when read in proper 
context * was completely justified, was in no way prejudicial, 
and in most instances was necessary.” In fact rulings were 
made in support of appellant’s contentions where warranted. 

The record discloses the trial court exercised restraint 
throughout the entire course of the trial; that the presiding 


* “Cumulative effect” does not so bias where individual statements do not. 
United States v. Valenti, 120 F. Supp. 80, 88 (D.C.N.J. 1954). 

* See Ochoa v. United States, 167 F. 2d 341 (9th Cir. 1948). 

5See Frederick v. United States, 163 F. 2d 546, 547 (10th Cir.), cert. 
denied, 332, U.S. 775 (1947) ; Brink v. United States, 60 F. 2d 231 (6th Cir.), 
cert. denied, 287 U.S. 667 (1982). 
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‘judge was in no way biased and actually conducted the trial 
fairly in all respects. Attorneys have an afarmative duty to 
‘conduct themselves properly and where they fail to do so the 
court may admonish them of any inproprieties. Butler v. 
United States, 191 F. 2d 433, 486 (4th Cir. 1951). We sub- 
mit that a court’s conduct is not to be determined by the 
numerical amount of rulings upon objections either by way 
of sustaining or denying counsel’s contentions. Throughout 
the entire proceedings, the trial court’s conduct when referred 
to in context, discloses that it acted, as it should, by keeping 
firm control over the method and conduct of the proceedings 
pending before it. In no instance did it abuse its discretion 
on this score, despite the fact that appellant’s counsel con- 
tinue to disregard the court’s request to remain physically 
in such position so that the jury, the witnesses and the court 
could understand the questions being propounded. 


B. The court’s ruling upon voir dire was correct 


Appellant’s claim that the failure of the court, when re- 
quested by appellant, to ask members of the jury whether 


the fact that a witness was a police officer would influence 
them is without merit. We submit that the Court’s examina- 
tion in accordance with Rule 24 F.R. Cr. P., sufficiently cov- 
ered all the necessary points in order to supply counsel with 
information to arrive at the conclusion to either accept or 
‘strike a juror. 

In the case of United States v. Dennis, 183 F. 2d 201, 227 
(1950, 2d Cir.), Judge L. Hand stated: 


If trial by jury is not to break down by its own weight, 
it is not feasible to probe more than the upper levels 
of a juror’s mind. * * * The defendant’s questions, 
which the Rule gave them the privilege of submitting 
here, were more specific and might have evoked answers 
that disclose sentiments that on further probing might, 
in turn, have evoked prejudice, which ought to have 
disqualified the juror; but by themselves, they would 
not have done so. In other words, they were useful 
only as preliminaries to a further detailed examination ; 
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and that might have unduly extended the voir dire 
which, as it was, occupied eight court days. 
In United States v. Mesarosh, 116 Fed. Supp 345 (W.D. 
Pa.), the Court stated on page 349: 


If the court had not been satisfied that each juror 
could and would fairly and impartially perform his 
duty, we would have continued the voir dire. Since 
we were satisfied of that fact, however, the purpose of 
the voir dire was ended. 


In the instant case, it is apparent from the record that the 
trial judge was completely satisfied that the jury would fairly 
and impartially perform their duty. 


C. The testimony sufficiently proved continuity of possession of the drugs 
by the enforcement officials 


Appellant claims the government failed to prove a material 
element of the crimes involved in the third and fourth count 
of the indictment, in that continuity of possession of the dan- 
gerous drugs was not proved. This facet of the testimony 
was thoroughly argued upon the trial and, in line with judicial 
decisions, this court adhered to the principle that, where evi- 
dence in narcotic cases must have a continuity of possession 
from the time the narcotics are seized up to and including the 
time that the narcotics are received by the chemist and an- 
alyzed, the fact that continuity is shown by receipt through 
the normal course of agency business is sufficient as a matter 
of law to comply with the government’s prima facie case (R. 
173-175). Pasadena v. United States, 169 F. 2d 375; Adams 
v. United States, 134, A. 2d 645, 648-9 (MCA 1957). 

The burden of going forward with the evidence then shifted 
to appellant who, pursuant to the rules of evidence, must show 
that there was a break in the chain of continuity of possession 
and that the drugs were tampered with during this break. 


D. An affirmative denial of the crime and entrapment are mutually exclusive 
defenses 


Appellant on numerous oceasions advised the court in no 
uncertain terms that the defense was absolute denial of the 
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commission of the crime. There is no defense in law of at- 
tempted entrapment so that, when he proffered the testimony 
of several witnesses for the purpose of proving that the gov- 
ernment witness on several occasions attempted to and did 
offer narcotics to other people not named in the indictment, 
the court properly refused such proffer and properly refused 
to instruct the jury on the question of entrapment. The 
law is clear that a jury need not be instructed on a defense 
for which there is no legal basis. Flynn v. United States, 
57 F. 2d 1044 (8th Cir., 1932), cert. denied, 287 US. 267 
(1932); Corcoran v. United States, 19 F. 2d 901 (8th Cir. 
1927); United States v. Pisano, 193 F. 2d 355, (7th Cir. 1951) ; 
United States v. Markham, 191 F. 2d 936 (7th Cir. 1951); 
Hayes v. United States, 112 F. 2d 676 (10th Cir. 1940). In 
Rodriguez v. United States, 227 F. 2d 912 (5th Cir. 1955), 
it. was held there was no error in refusing a requested instruc- 
tion on entrapment where there was a denial of commission of 
the act. There the Court stated: 


“#* * * in refusing to charge the jury on entrapment, 
the Court stated that the defense was not available 
where, as in this case, the defendant denies the very 
acts upon which the prosecution and the defense are 
necessarily predicated. It is true that this defense 
may be raised even though the defendant pleads not 
guilty, but it “assumes that the act charged was com- 
mitted”, and where the defendant insists, as she did 
here, that she did not commit the acts charged, one of 
the bases of the defense is absent’”’. 


Id. at 914. See also Hamilton v. United States, 221 F. 2d 
611, 614 (5th Cir. 1955). 

It follows, therefore, that appellant’s claim of error regard- 
ing the alleged issue of entrapment must fall. 


E. Appellant’s proffer of proof was properly refused 


The trial court properly refused to accept appellant’s proffer 
regarding the sale of drugs to others and also testimony regard- 
ing the results of a Maryland trial. The issue before the 
court below was whether the appellant in the instant case 
had committed the crimes for which he was charged in the 
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indictment. Attempts to prove that the government’s main 
witness had on some other occasions attempted to influence 
others to commit crimes and that a jury in the state of Mary- 
land had acquitted a person not related to the present case 
were clearly not admissible. They were collateral and with- 
out probative value. 


F. The government presented sufficient evidence to warrant sending the 
case to the jury 


There was sufficient evidence presented by the prosecution 
for the court to deny appellant’s motions for judgment of ac- 
quittal. The facts as testified to by the witnesses clearly dis- 
closed the commission of the crime. No circumstantial evi- 
dence was involved in this case. Clear issues of fact were 
presented for the jury to decide. It chose to believe the 
government. 


G. Bias and prejudice of a witness may be shown 


Appellant’s contention that the court committed error in 
allowing the prosecution to show that the defendant’s wit- 
ness, Grigg, had been previously convicted of a crime, although 
such conviction was pending on appeal, is without merit.° 
The purpose of the prosecution’s question as set forth in the 
transcript was to disclose bias and prejudice on the part of 
Grigg. See Villaroman v. United States, 87 U.S. App. 240, 
184 F. 2d 261 (1950) where the Court stated (p. 24): 


Bias of a witness is always relevant. 


* * * + * 


[referring to State v. Decker, this Court quoted with 
approval the following: ] 

Expressing the underlying reasons supporting the rule, 
the Court said: 

A wide range of cross examination should be allowed 
to show motive, interest, or animus of a witness. * * * 
The jury have the right both in civil and criminal cases 
to consider the interest which a witness may have in the 
result of the litigation. [Emphasis supplied.] 


*This conviction has since been affirmed by this court. See Grigg v. 
United States. 
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The courts have considered the question of law and in cases 
where reference was made to pending indictments, no error was 
deemed to have been committed, where the purpose was to 
prove bias and prejudice. In State v. Moore, 251 N.W. 737, 
217 Iowa 872 (1933), where a defense witness had been under 
indictment for a similar defense in a neighboring county, the 
court stated (p. 744): 

Likewise, it may be shown on cross-examination that 
the witness is indicted for a similar offense under similar 
circumstances. 

And in McCray v. State, 68 S.E. 62, 134 Ga. 416, the Court 
stated: 

An indictment wherein McCray, the accused in the 
present case, and the witness McKinney, who testified 
in his behalf, were jointly charged with the offense of 
assault with intent to murder, alleged to have been com- 
mitted upon Boatright, the principal witness for the 
prosecution, was offered in evidence by the state. Ob- 
jection was made to its admissibility, which objection 
was overruled, and on this ruling error is assigned. If 
it appeared that the indictment was based on a part 
of the same transaction on which the indictment for 
murder was founded—that is, if it charged McCray and 
the witness McKinney jointly with committing as 
assault with intent to murder on Boatright immediately 
after the homicide and as he was leaving the scene of 
the same—the evidence was admissible for the purpose 
of being considered by the jury in determining the bias 
of the witness McKinney. It wasnot admissible merely 
as being an indictment against McCray or against 
McKinney. An indictment is a mere charge or accusa- 
tion by a grand jury, and is no evidence of guilt. Its 
introduction, therefore, could not be used as tending to 
show that McCray was guilty of another offense than 
that for which he was on trial, or as tending to impeach 
his character, or for the purpose of showing that McKin- 
ney was guilty of any offense. The sole purpose for 
which it was admissible was to show that McKinney 
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had been indicted in connection with McCray for a 
part of the same transaction about which he testified, 
so that the jury could consider whether his testimony: 
was given in the light of that fact and of the fact that 
he was subject to trial under the indictment, and 
whether his testimony was biased thereby. 


See also People v. Hrdlecka, 344 Ill. 211, 176 N.E. 308; McClel- 
land v. State, 98 Miss. 735, 54 So. 251; Gray v. State, 4 Okla. 
Cr. 297,111 P. 825. Cf. Green v. State, 155 ATL. 164, 168, 161 
Md. 75. Although objection was made at the time of the occur- 
rence, appellant made no request to the court for instructions 
to the jury on this score, nor was there any objection at the 
close of the instructions to the court’s alleged failure to instruct 
on this matter. We submit that the most that appellant 
might have the right to ask was that the jury be told that they 
should not consider this fact in relation to appellant’s guilt 
or innocence on the trial then in progress. He did not make 
any such request. Cf. Sykes v. United States, 143 F. 2d 
140, 79 U.S. App. D.C. 97. The matter complained of was of 
such a special nature as would require the attention of the 
court to be drawn to it by appellant and we submit, in the face 
of the overwhelming evidence on the part of the Government, 
was not a basic integral necessary part of the charge. 

Assuming, arguendo, that error was committed by permitting 
the question to be asked, we submit that a complete review of 
the record, without removing the allezed erroneous action from 
the whole of the case, no prejudice resulted to appellant. The 
question and the answer, in view of the Government’s case, 
played no substantial part in bringing about the verdict. 

The Court’s instructions and its rulings upon those submit- 
ted were proper. Where a request for additional instructions 
was made subsequent to the charge it was within the Court’s 
discretion to deny it. The jury was given the case under com- 
plete instructions, none of which constituted error. No re- 
quest was made for an instruction upon Grigg’s cross examina- 
tion. See Villaroman, supra, Rule 30, F.R. Cr. P. and Benator 
v. United States, 209 F. 2d 734 (9th Cir. 1954), cert. denied, 
347 USS. 974. 
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HL. The Court’s mstruction on the missing witness rule was proper 


The facts disclose that at the time of delivery of the mari- 
huana Alberta Dove was present in her apartment with appel- 
lant who asked her whether the drug was still in the couch. 
It is apparent from this testimony that appellant and Dove 
were somehow connected together in the transaction. There 
was sufficient evidence to warrant the Court to instruct as it 


did, particularly when there was no evidence that the witness 
was under the control of the government and available to it. 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 


Outver GASsCcH, 
United States Attorney. 
Cart W. BELCHER, 
NarHan J. PAULSON, 
Assistant United States Attorneys. 
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